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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 

SONITPUR :: TEZPUR 

 

Sessions Case No. 27 of 2012 

Under section 302/34 I.P.C 

(Arising out of G.R. Case No. 17 of 2011) 

 

State of Assam 
–Vs– 

 1. Sri Sunil Das 
  2. Sri Bablu Das 

          3. Sri Nakul Das  ... Accused    
 

Present 
Ms. A. Ajitsaria, AJS, 

Addl. Sessions Judge No.2, Sonitpur, Tezpur 
 
 
Date of Evidence    :   22.01.14, 18.6.14, 26.9.14, 25.11.14, 20.1.15 
Date of Argument   :   13.05.2014 
Date of Judgment   :   04.06.2015 
 
For the State          :    Addl Public Prosecutor. 

For the accused       : Sri R.R Kalita, Adocate 

 

J U D G M E N T 

1. The prosecution case, in a nutshell, is that Smt. Anu Devi lodged an FIR at 

the Singari Outpost on 01.01.2011, where in it was stated that on the same date at 

about the 4-30 PM the accused person assaulted her husband Gagan Nath, resulting 

in grievous injuries to her husband. It was further stated that during the quarrel the 

accused person abused her in slang language and tore her clothes. The said FIR 

Case registered as Dhekiajuli P/S Case No. 3/11 dated 3.1.2011 under section 

447/325/294/354/34/427 IPC. 
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2. After due investigation, charge-sheet was submitted against the accused 

persons, namely, Sri Sunil Das, Sri Bablu Das and Sri Nakul Das under section 

447/294/354/302/34 IPC. 

 
 

3. The accused persons entered appearance and after observing necessary 

formalities, the offence being Sessions triable, was committed to the Court of 

Sessions for trial by the Ld Chief Judicial Magistrate, Sonitpur, Tezpur. 

 

4. After hearing both sides and on perusal of the police report furnished u/s 

173 of the Cr. P.C, formal charge u/s 302/34 IPC was framed, read over and 

explained to the accused persons, to which they pleaded not guilty and claimed to 

be tried. Hence, this trial. 

 
5. In support of the case, the prosecution examined nine witnesses and 

defence examined none. The plea of defence is of total denial. 

 

6. After closure of the prosecution evidence, the accused persons were 

examined u/s 313 of the CrPC. 

 

 

POINTS FOR DETERMINATION 

 Whether the accused persons in furtherance of their common intention, 

intentionally  and knowingly committed murder of Gagan Nath ? 

 

7. I have carefully examined the evidence on record and heard arguments of 

both sides. 

 

DECISION  AND REASONS THEREOF 

8.  PW 1, Anu Devi deposed that the deceased was her husband and 

occurrence was of January, 2011 when there was a quarrel amongst many people 

including the accused persons. PW 1 stated that her husband, Gagan Nath had 
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consumed alcohol. PW 1 stated that her husband was suffering from various 

ailments since long. After the quarrel he continued to be ill. They took him to the 

hospital for treatment to Guwahati. PW 1 stated that the accused persons were 

friends of her son and that they had studied together with her son. PW 1 stated that 

she had not seen the incident.PW 1 stated that her husband expired long after the 

quarrel. PW 1 stated she filed FIR being Ext 1. 

 
9.   PW 1, in the cross examination stated that her husband used to work in a 

rice mill before the incident. He had injured himself on the chest and stomach with 

a machine in the rice mill and was under treatment. The machine had intruded in 

his stomach and since then he continued to remain ill. He had stone in the gall 

balder and had not been operated. Later they also had taken him to Guwahati for 

treatment in connection to the said injuries. PW 1 stated that she did not know 

what was written in the FIR and she had only signed the same. PW 1 stated that 

she could not say who had written the FIR, nor could she say what the contents of 

the FIR was. 

 

10.  PW 2, Deep Nath stated on the day of occurrence, he was closing his shop 

and he heard hue and cry. He went to the place of occurrence which was near his 

shop on the road which leads to Singari.PW 2 stated that police came and asked 

him to sign a paper, which he did, later he came to know that Gagan Nath had been 

taken to the hospital. PW 2 stated that earlier he had heard that Gagan Nath while 

working in the Rice Mill had been grievously injured by a machine. PW 2 stated that 

Gagan Nath used to keep ill after the said accident in the Rice Mill.PW 2 stated that 

he had not seen the incident. The defence declined to cross examine PW 2. 

 

11.  PW 3, Upen Das stated that about 3-4 years ago, he heard that there was a 

quarrel between the accused persons and the deceased and that later Gagan Nath 

was taken to the hospital. At the instance of the prosecution PW 3 was declared 

hostile. In cross examination by the prosecution, PW 3 stated in the following 

manner “ On 1.1.2011 at about 4.30 PM at Sirajuli Chawk, he was sitting in the 

shop of Debu. Then, Sunil Das, Babul Das and Nakul Das of their village came and 

purchased vegetables from Debu’s shop. They threatened Debu by saying why he 
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had not kept fishes for sale. They started an argument with Debu. At that time, 

owner of a cycle repairing shop which is situated nearby, namely Gagan Nath, came 

and tried to pacify them. Hearing the same, the three of them boxed and hit Gagan 

and threw him on the ground. Even after Gagan fell on the ground, they kicked him 

on the stomach and chest. When there was a hue and cry, Gagan’s wife came to 

the spot. The three of them used slang language against his wife and left the place. 

Gagan’s condition having deteriorated, he along with others stopped a vehicle and 

sent him to the Singari Health Centre.”  PW 3, in cross examination by the defence, 

stated that he had deposed truly before the Court and he had not narrated in the 

manner as was being attributed by the prosecution. 

 

12.  PW 4, Lakheswar Nath deposed that he knew that Gagan Nath had died but 

he did not know how he died. At the instance of the prosecution PW 3 was declared 

hostile. In cross examination by the prosecution, PW 3 stated that “ He heard that 

there was a fight between his nephew Gagan Nath, Sunil Das, Babul Das and Nakul 

Das at Sirajuli tiniali. And that they badly beat up his nephew. He came out and 

heard from people that the three of them threw his nephew on the ground and 

badly injured him by kicking. And he also heard that nephew was taken to hospital. 

Later he came to know that he was not kept in Dhekiajuli but sent to Kanaklata Civil 

Hospital for better treatment. The said boys are of very volatile nature.”  PW 4, in 

cross examination by the defence, stated that he had deposed truly before the 

Court and he had not narrated in the manner as was being attributed by the 

prosecution. 

 

 

13.  PW 5, Sri Joy Prakash Das stated that on the day of occurrence, he had 

gone to Sirajuli Bagan. At the instance of the prosecution PW 3 was declared 

hostile. In cross examination by the prosecution, PW 3 stated that he had not stated 

before the police that “Yesterday at about 4.30 PM he was at Chawk. Since it was 

1st January, one picnic party was returning from the side of Singari Mandir. At that 

time Sunil Das, Babul Das and Nakul Das of their village came and they would 

purchase vegetables from Debu’s shop and bring fish and have food. One amongst 

them, threatened Debu by saying why he had not kept fishes for sale. They started 

an argument with Debu. At that time, cycle maker namely Gagan Nath, came and 
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tried to pacify them. Then Gagan was assaulted in the hand and leg and thrown on 

the ground. After Gagan fell on the ground, thereafter too, they boxed and kicked 

him on the chest and stomach and abused him. At that time Gagan’s wife came and 

she too was threatened and abused. A few of them sent Gagan to the Singari 

Health Centre in a vehicle. When they sent him, his condition was bad since the 

three had badly kicked him on the stomach and chest.”  PW 5 in cross 

examination by the defence, stated that he had deposed truly before the Court and 

he had not narrated in the manner as was being attributed by the prosecution. 

 

14.   PW 6, Ram Dulal Gowala stated that after transfer of IO, Manik Rajbonshi, 

he was endorsed with the instant case on 17.2.2011 and on perusal of the case 

dairy it transpired that there were three accused persons namely Sunil Das, Nakul 

Das and Babul Das out of which, Nakul Das was absconding. PW 6 stated that later 

Nakul Das surrendered before the Court of the CJM, Tezpur and was remanded to 

judicial custody. PW 6 stated that all investigations having been completed, he on 

being satisfied, submitted charge sheet (Ext 2) against all the three accused 

persons. The defence declined to cross examine PW 6. 

 

15.  PW 7, Manik Rajbonshi stated that on 1.1.2011, he was posted as IC Singri 

Outpost. On that day one Anu Devi lodged an FIR (Ext 1) at Singri Outpost. He 

recorded GDE No.22 dated 2.1.11 and forwarded the said FIR for registration to 

Dhekiajuli PS. PW 7  stated that the same was registered as Dhekiajuli Case No. 3 

/11 dated 3.1.2011 u/s 447/225/294/354/34 IPC and investigation was carried out 

by ASI Ram Kumar Nath. PW 7 stated that he searched for accused Nakul Das but, 

he did not find him. He was absconding and thereafter he was transferred out. PW 

7 in cross examination, stated that he did not record the statement of any 

witnesses.  

 

16.  PW 8, Sri Indreswar Pathak stated that on 9.1.2011 he was at Bhangagarh 

PS as SI and on that day, the then OC Bhangagarh PS directed him to conduct 

inquest on the dead body of Gagan Nath who expired while he was under treatment 

at GMCH. PW 8 stated accordingly he conducted Inquest (Ext 3) on the dead body 

of Gagan Nath and thereafter he sent the dead body for post mortem vide dead 

body challan(Ext 4). PW 8 stated that he collected the post mortem report (Ext 5) of 
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Gagan Nath and forwarded to the IO. PW 8, in cross examination, stated that in Ext 

5 the post mortem report it is opined that “Death was due to shock as a result of 

septic peritonitis. However the opinion of the treating surgeon is required to know 

about the exact nature of the injuries”.  

 

17.  PW 9, Ram Kumar Nath stated that on 1.1.2011 he was posted at Singri OP 

under Dhekiajuli PS. On 2.1.2011 Anu Devi, wife of Gagan Nath, informed that he 

had been badly assaulted by three boys in the evening of 1.1.2011. PW 9 stated 

that he was endorsed with the investigation of the said case and he visited the 

place of occurrence, recorded the statement of witness. PW 9 confirmed the 

statements of PW 3 (Upen Das) PW 4 (Lakheswar Nath)  and PW 5 (Joy Prakash 

Das). PW 9 stated that he had also prepared a sketch map but the same was not to 

be seen in the record. The defence declined to cross examine PW 9. 

 

18. In the instant case the accused persons are facing charge for having killed 

Gagan Nath pursuant to a quarrel. The initial story of the prosecution as reflected in 

the FIR was that the accused persons had assaulted Gagan Nath, because of which 

he was hospitalised and subsequently during the period of investigation, he 

succumbed to his injuries. Perusal of Ext.5, Post Mortem report shows the following 

injuries on the body of Gagan Nath 

(i) a stitched wound, partially healed of length 15cm is seen over the abdomen, 

approved by 15 surgical stitches (surgical incision).  

(ii) A punctured wound of size 2cmx1cmx peritoneal cavity deep, covered by slough, 

and greenish coloured foul smelling pus in seen on the left side of the abdomen, 8 

cm away from the umbilicus (surgical damage wound)    

(iii)   A punctured cavity of size 2 cm x 1cmx peritoneal cavity deep, covered by 

slough, and greenish coloured foul smelling pus in seen on the right side of the 

abdomen, 9 cm away from the umbilicus (surgical damage wound).  

 

 It was further noted that in the liver greenish coloured foul smelling pus was 

seen over the surface. In the Post Mortem report, it was further recorded that there 

was greenish coloured foul smelling pus seen at places at places over the 

peritoneum and within the paritoneal cavity. It was further recorded that surgical 

anostomosis was noted on the left side of the intestine at 2 places about 15 cm 
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apart.  In Ext.5 it was opinion death was due to shock as result of septic peritonitis 

and the time of death was 24 hours from the time of examination that is, 11-50 AM 

of 10-01-2011.  

 

19.  PW 1, the wife of the deceased deposed that on the day occurrence there 

was quarrel amongst many people and at the relevant time her husband had 

consumed liquour. She stated that she had not seen the person amongst whom 

there was a quarrel. She stated that her husband was suffering from various 

ailments from a long time and after the quarrel he continued to be ill though he was 

taken for treatment to Guwahati, her husband expired. PW 1 stated that the 

accused persons were the friends of her son. PW 1, in the cross examination, stated 

that her husband had earlier injured his chest and stomach, when the machine had 

intruded his stomach in the rice mill and he continued to remain ill thereafter. She 

further stated that he was suffering from gall balder stone. She categorically stated 

that she did not know what was the written in FIR and who had written the same. 

PW2 stated that he had not seen the incident and that he had heard that Gagan 

Nath had been taken to the hospital. He too stated that earlier Gagan had received 

injuries by machine in the mill. PW3, PW4 and PW5  were declared hostile. PW3 and 

PW4 denied have been stated before the IO that the 3 accused persons had started 

a quarrel that one shopkeeper name Debu at Sirajuli Chowk and when Gagan Nath 

came and tried to pacify them. Then the accused persons boxed kicked Gagan, on 

the stomach and chest and that they had stopped the vehicle and send Gagan 

Singari Health Centre on 01/01/2011. PW 4, also denied that he had said before the 

IO that he had heard that his nephew Gagan was beaten up by the accused 

persons. The IO, PW9 has confirmed the statements of PW3, PW4 and PW5. 

 

20. Since the case of the prosecution begins with the story of assault by the 

accused persons on Gagan Nath and his subsequent death which is being sought to 

be co-related to the alleged injuries suffered by Gagan Nath after being allegedly 

assaulted by the accused by hands and leg, the first and foremost document which 

needs consideration was the injury report of Gagan Nath from the hospital as he 

was treated immediately after the alleged assaulted. This Court finds no injury 

report of Dhekiajuli Hospital where the deceased was said to have been taken after 

the quarrel. From Ext.3 the inquest report it is seen that Gagan was taken to GMCH 
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on 03/01/2013 and he ultimately died on 09/01/2013. No external injury was 

detected during the inquest. Though the Post Mortem report shows  punctured 

wound in the abdomin but at the same time it has been recorded that there was 

foul smelling pus. PW1, the wife of the deceased had categorically stated that her 

husband had at early point of time injured himself by a machine in the rice mill and 

since then he was keeping ill. In close analysis it is seen that none of the 

prosecution witnesses have supported the case prosecution. It is well settled that 

conviction cannot be based on statements made before the investigation officers. In 

the instant case the Medical report shows that death was due to shock as a result of 

septic peritonitis. Though suspicion arises as to the immediate cause of death, 

which could have been attributed to the puncture on the already existing wound of 

the husband of PW 1, nevertheless, in absence of any admissible evidence which 

shows that it were the accused persons who assaulted Gagan Nath, the benefit of 

doubt must necessarily go to the accused persons. 

 

21.  In view of the aforesaid discussion, it is held that the prosecution has failed 

to prove that the accused persons caused the death of Gagan Nath, beyond 

reasonable doubt, as such, they are acquitted of the charge u/s 302/34  IPC and set 

at liberty forthwith. 

 

22.  Considering the facts of the instant case, this matter is not referred to 

District Legal Services Authority for granting compensation u/s 357A Cr.P.C. 

 

23.   Send a copy of the order to Learned District Magistrate, Sonitpur u/s 365 

Cr.P.C. 

            The judgment is signed, sealed and pronounced in open court, in the 

presence of both sides, on this the 4th day of June, 2015. 

 

Additional Sessions Judge No. 2, 

                                                                             Sonitpur, Tezpur. 
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A-N-N-E-X-U-R-E 

1. Witnesses for Prosecution 

 PW 1: Smt Anu Devi 

 PW 2: Deep Nath 

 PW 3: Upen Das 

 PW 4: Lakheswar Nath 

 PW 5: Joy Prakash Das 

 PW 6: Manik Rajbonshi 

 PW 7: Ram Dulal Gowala 

 PW 8: Indreswar Pathak 

 PW 9: Ram Kumar Nath 

2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL 

4. Prosecution Exhibits: 

 Ext. 1: FIR 

 Ext 2: Charge Sheet 

 Ext 3: Inquest Report 

 Ext 4: Dead body challan 

 Ext 5: Post Mortem Report 

 Ext 6: Statement of Upen Das recorded u/s 161 CrPC 

 Ext 7: Statement of Lakheswar Das recorded u/s 161 CrPC 

 Ext 8: Statement of Joy Prakash Das recorded u/s 161 CrPC 

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL 

 

 

 

                                                             Addl. Sessions Judge No.2 

                                                                 Sonitpur, Tezpur 


